
SB 54 Packaging Exemption Authority 
 

Statutory Authority: SB 54, Article 3, Sect. 42060(a)(3) and (4), stating: 

(a) By January 1, 2025, the department shall adopt regulations necessary to implement and enforce this 

chapter and to ensure that the requirements of this chapter and in particular the requirements established 

in Section 42050 and the policy goal established in Section 41780.01 as it relates to covered material are 

met. The regulations shall include, but not be limited to, all of the following: …  

(3) (A) The department shall establish a process to identify covered material that, while determined to be 

single use for purposes of this chapter, presents unique challenges in complying with this chapter. The 

department may exempt covered material identified pursuant to this subparagraph from this chapter. (B) 

For any covered material identified as presenting unique challenges and exempted from this chapter under 

subparagraph (A), the department may at any point develop a plan to phase the covered material into the 

requirements of this chapter. 

(4) The department shall establish a process to identify covered material that cannot comply with this 

chapter for health and safety reasons, or because it is unsafe to recycle. The department may exempt 

that covered material from this chapter. 

[Emphasis added.] 

Packaging Exemption Request Procedure 
 
(a) The department may determine certain types, formats, and/or components of covered material are 

exempt from the requirements of the Act pursuant to Section 42060(a)(4), upon written application by a 

Producer which establishes, to the Department’s satisfaction, that such packaging type, application, and/or 

packaging component:  

(1) presents unique challenges for a Producer in complying with the Act,  

(2) cannot comply with the Act  

(A) for reasons associated with human health and safety, or  

(B) because it is unsafe to recycle. 

 

(b) In determining whether covered material is exempt pursuant to subsection (a), the department may 

consider, but is not limited in so doing, whether such covered material is: 

 

(1) incapable of being used by a producer or made by a manufacturer consistent with any requirement of 

this Act while also remaining in compliance with applicable rules and regulations adopted by the United 

States Food and Drug Administration, or any other State or federal law, rule, or regulation concerning the 

quality, purity, and/or safety of products used by or contained within the relevant packaging type or 

application; 

(2) designed to and used as a food preservation agent. For purposes of this paragraph, covered material 

that is a “food preservation agent” includes material which a producer can establish in writing to the 

department’s reasonable satisfaction, prevents or otherwise significantly delays spoilage or damage of a 

raw or otherwise perishable food or beverage between the time it is manufactured by a manufacturer and 

when it is sold to a consumer which, if not used, would result in significant (A) food waste, (B) risk of 



harm to the health and safety or consumers, or (C) increases in the risk of food insecurity to economically 

disadvantaged people groups; 

(3) designed for and actually used by a food processing plant or food establishment for the purpose of 

safeguarding public health and safety by ensuring food and beverages intended for human consumption 

are adequately preserved, safe for consumption, and/or unadulterated when conveyed to a consumer. For 

purposes of this paragraph, “food processing plant” means a commercial operation that manufactures, 

packages, labels, or stores for human consumption, and provides food for sale or distribution to other 

business entities such as other food processing plants or food establishment. For purposes of this 

paragraph, “food establishment” is an operation that (A) stores, prepares, packages, serves, vends foods 

directly to a consumer, or otherwise provides food for human consumption, and (B) is conducted in a 

mobile, stationary, temporary, or permanent facility or location, where consumption is on or off the 

premises and regardless of whether there is a charge for the food or beverage. Covered materials are not 

exempt under this paragraph if and to the extent they include wraps or carry-out containers used to protect 

food during service or delivery to a consumer, by a food establishment, upon consumer request; 

 

(4) technologically incapable of being manufactured safely, consistent with the requirements of the Act;  

(5) incapable of being manufactured using postconsumer recycled content during a distinct period as 

determined by the department due to the unavailability of postconsumer recycled content or a substantial 

disruption in the supply of recycled material;  

 

(6) designed and used to contain fish and fishery products as those terms are defined and regulated by the 

“Federal Food, Drug, and Cosmetic Act,” 21 U.S.C. s.201 et seq., including Title 21, Part 123 Fish and 

Fishery Products;  

 

(7) consistent with the current state of technological advancements associated with identified packaging 

material and its use for the containment, protection, handling, delivery, or presentation of one or more 

categories or types of goods identified within the Producer’s written application for exemption, or 

 

(8) is determined by the department for any other reason to: 

(A) present unique challenges justifying an exemption from the requirements of the Act,  

(B) be unsafe to recycle, or  

(C) jeopardize the health and safety of humans, if required to comply with the Act. 

(d) In order to qualify for an exemption pursuant to Section (a), a Producer must submit to the department 

documentation from a federal or State agency or certified third-party expert, as appropriate, 

demonstrating the basis for the requested exemption, and pay a $1,000 exemption request fee. The 

department may modify the amount of the exemption fee as necessary to reflect the department’s costs to 

administer, monitor, and review exemption requests submitted pursuant to this paragraph.  

 

(e) The department may grant an exemption from pursuant to Section (a) for a period of not less than two 

years, as determined by the department. The department shall publish any determination to grant an 

exemption on its Internet website, along with a list of packaging types and applications that it has 

determined are exempt. The department shall develop a standardized form and procedure for Producers to 

apply for an exemption pursuant to Section (a). 


